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HUD's Final Rule Establishes
Eviction Notice Requirements

PBRAs, PHAs to provide 30-day notice before
terminating lease for nonpayment

UD recently issued a final rule

titled “30-Day Notification
Requirements Prior to Termina-
tion of Lease for Nonpayment of
Rent.” This regulation standardiz-
es the eviction notice process for
PHAs and certain Project-Based
Rental Assistance (PBRA) prop-
erties. This rule is HUD’s latest
effort to decrease housing instabil-
ity and address increasing rates of
homelessness among low-income

families. The rule became effective
on Jan. 13, 2025.

HUD first looked to modify
the eviction process for PHAs and
PBRAs in response to challenges
posed by the COVID-19 pandemic.
In October 2021, HUD published
an interim final rule providing a
30-day notice period before filing
an eviction for nonpayment of rent.
This was part of a broader federal
effort to help reduce the financial
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NOTICE PERIODS
FOREVICTION IN
HUD PROGRAMS
HAD BEEN ALL
OVER THE MAP.

hardships families were facing due to
the pandemic.

Before the interim final rule, notice
periods for eviction in HUD programs were
all over the map. Public housing required
14 days’ notice, while Section 8 programs
sometimes required as little as five busi-
ness days. Further complicating matters,
state and local laws created a patchwork of
requirements, with only Washington, D.C.,
universally requiring 30 days’ notice for
nonpayment-related evictions.

This final rule seeks to make HUD’s
eviction processes more consistent and
to ensure that tenants receive sufficient
notice and opportunity to resolve issues
related to nonpayment of rent before
being subjected to eviction. We’ll go over
the notification requirements and which
sites are affected by the final rule.

Applicability

The final rule applies to HUD-subsidized

public housing. The rule would also apply

to the following multifamily housing

programs:

B Section 8 Project Based Rental
Assistance;

B Section 202/162 Project Assistance
Contract (PAC);

B Section 202 Project Rental Assistance
Contract (PRAC);

B Section 202 Senior Preservation Rent-
al Assistance Contract (SPRAC); and

B Section 811 Project Rental Assistance
Contract.

The applicability of the final rule doesn’t
extend to Housing Choice Vouchers
(HCVs), Project-Based Vouchers (PBVs),
or units in Rental Assistance Demon-
stration (RAD) sites with PBVs. HUD
explained that these exclusions were due
to challenges with owner recruitment and
the varying enforcement practices shaped
by state and local laws.

What to Include in 30-Day Notice
HUD’s final rule requires PHAs and
PBRA owners to give residents at least
30 days’ written notice before a formal
eviction can be filed for nonpayment of
rent. Under the rule, owners must wait
until the day after rent is due, as outlined
in the lease agreement, before issuing a
termination notice. Although the regula-
tion establishes a 30-day minimum notice
period, it allows owners to provide longer
notice periods at their discretion.

Some states, localities, and territories
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THE FINAL
RULE DOESN'T
APPLY TOHCVs,
PBVS, OR UNITS
IN RAD SITES
WITH PBVS.

may have additional timing requirements
for serving notices on tenants for nonpay-
ment of rent. The timing for the service
of nonpayment of rent notices required
under state or local law may run at the
same time as the timing requirements of
this 30-day notice, unless state or local
law requires that the notice be consecu-
tive. HUD notes the requirements under
this rule don’t preempt any state or local
law that provides greater or equal protec-
tion for tenants.

Itemized amounts. The final rule requires
the 30-day notice to include an itemized
amount, which is separated by month, of
alleged rent owed by the tenant, along
with any other unpaid charges, which

are referred to as arrearages in HUD’s
notice. These other unpaid charges must
be allowed by HUD and be included in
the lease. The notice must give the date
by which the tenant must pay the amount
owed before a formal judicial eviction can
be filed for nonpayment of rent.

The unpaid charges, which might
include late fees or other fees, must also
be itemized separately from the alleged
rent amount owed by the tenant. If a
tenant pays the full amount of rent owed
during the 30-day notice period, eviction
proceedings cannot move forward. Any
remaining unpaid fees, while still due, do
not justify an eviction.

It’s important to note that the protec-
tions in this rule don’t apply to other types
of evictions that result from non-rent lease
violations, such as nonpayment of arrear-
ages, if allowed under the applicable HUD
program and specified in the lease.

Instructions to cure. A PHA or owner
must not proceed with filing an eviction if
the tenant pays the alleged amount of rent
owed within the 30-day notification peri-
od. The final rule requires that the 30-day
notice include instructions on how tenants
can cure lease violations for nonpay-
ment of rent. Specifically, this includes
information on how much back rent and

arrearages the tenant owes, information
on how to pay that rent and any arrear-
ages, and information specific to HUD
programs on how to adjust rent owed if a
resident’s situation has changed.

The rule also requires that the 30-day
notice include information on how tenants
can recertify their income, and how ten-
ants can request a minimum rent hardship
exemption or request to switch from flat
rent to income-based rent. In practice, a
resident cures a lease violation for non-
payment by paying the back rent owed.
According to HUD, these instructions
will allow tenants to clearly understand
how to take steps to avoid the termination
of their lease — which in most cases allow
tenants and housing providers to avoid
an eviction. HUD believes that this is
sufficient to ensure that tenants have the
necessary information to cure any non-
payment issues and/or request hardship
exemptions.

The final rule doesn’t require that the
30-day notice contain information on other,
non-federal, legal, and rental assistance
resources. There are numerous organiza-
tions and programs that may be available
to tenants, but HUD deemed it impractical
for HUD or housing providers to provide an
exhaustive list of these resources. However,
HUD encourages PHAs and owners, and
sees it as beneficial to both parties, to share
with residents their knowledge of any rental
assistance resources.

Accessibility. The 30-day notice must be
provided in accessible formats to ensure
effective communication for individuals
with disabilities, and in a form to allow
meaningful access for persons who are
limited English proficient (LEP). PHAs
and owners must comply with the non-
discrimination requirements contained in
Title VI of the Civil Rights Act of 1964
and Section 504 of the Rehabilitation Act
of 1973 along with HUD’s regulations
implementing those laws.

With regard to reasonable accommo-
dations, the final rule doesn’t require that
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the 30-day notice include information
on tenants’ right to request a reasonable
accommodation; however, HUD says it
plans to provide guidance on reasonable
accommodations that PHAs and owners
can use to assist tenants.

As mentioned in the proposed rule,
there are instances in which a tenant may
be entitled to a reasonable accommodation
in cases of nonpayment of rent. For exam-
ple, if a housing provider usually requires
rent be paid on the 1st of the month, but
a tenant receives disability-related gov-
ernment assistance later in the month,
the housing provider may be required to
accept a tenant’s request to pay rent on this
later date as a reasonable accommodation.

Providing other information during nation-
al emergency. The final rule says that

in the event of a presidentially declared
national emergency, PHAs and owners
would also need to provide tenants with
other specified information, as required
by the Secretary, to prevent eviction for
nonpayment of rent. A “national emergen-
cy” would be similar to the one declared
during the COVID-19 pandemic, as dis-
tinct from a “national disaster,” such as a
hurricane. This rule gives HUD flexibility
in the case of any presidentially declared
national emergency to require additional
information in the 30-day notice.

Lease Amendment

HUD’s final rule requires that PHAs and

PBRA owners amend their current and

future lease agreements regarding the new

30-day notice requirement for nonpayment

of rent. The rule ensures that tenants under-

stand their right to a written 30-day notice

before the filing of any judicial eviction.
PHAs and owners will also need

to provide tenants with notification of

changes to the lease. HUD regulations
require that an owner, when modifying a
lease, serve appropriate notice to tenants
at least 30 days prior to the last date on
which a tenant has the right to terminate
tenancy. This provision applies to PBRA
projects. HUD regulations also require a
PHA to provide at least 30 days’ notice to
tenants of proposed changes to the lease,
and an opportunity for tenants to present
written comments.

Compliance Timing

The rule took effect on Jan. 13, 2025,
with a phased implementation schedule.
Public housing agencies have up to 18
months to modify their leases and com-
ply, while PBRA property owners need to
comply no later than 14 months from the
date that HUD publishes final model leas-
es that incorporates these requirements.

In other words, HUD is not requiring
PHAs and owners to update leases at
once, but PHAs must do so within 18
months of the effective date of the rule,
and for PBRAS, 14 months from the date
HUD publishes a final model lease incor-
porating the new requirements. HUD says
it will produce model leases within a year
of the effective date of this rule for PBRA
programs that will incorporate HOTMA
regulations and the changes implement-
ed by this rule. HUD may implement
additional guidance in the future to assist
PHASs and owners with the implementa-
tion of this rule.

In addition, HUD says it plans to issue
sample 30-day-notice language in English
and Spanish that PHAs and owners may
use. PHAs and owners would also be per-
mitted to draft their own notices if those
notices included the required contents as
laid out in the final version of the rule.
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Compliance Deadline Extended for
NSPIRE’s Affirmative Requirements

Sites now have until Oct. 1to meet the new requirements.

UD’s Real Estate Assessment Cen-

ter (REAC) recently announced an
extension of the compliance deadline for
its National Standards for the Physical
Inspection of Real Estate (NSPIRE),
moving the implementation date for scor-
ing new affirmative requirements to Oct.
1,2025. This update grants property own-
ers and managers under Public Housing
and Multifamily Housing programs addi-
tional time to align with these updated
standards.

HUD extended the deadline in
response to the challenges owners and
managers were facing in implementing
the new standards. The extension also
gives HUD more transition time in its
effort to ease the implementation process.

The fact that HUD has delayed the
scoring indicates that it realizes the
complexity of instituting these chang-
es. Owners should make full use of this
opportunity to identify deficiencies and
work toward meeting all such require-
ments for when they’re eventually intro-
duced into the scoring. By reviewing the
updated standards, developing a phased
compliance plan, and addressing high-pri-
ority areas, sites can ensure smoother
compliance when the updated standards
take full effect in October 2025.

We’ll cover NSPIRE’s affirmative
requirements and the scope of HUD’s
extension for Public Housing and Multi-
family Programs.

NSPIRE’s Affirmative Requirements
NSPIRE standards now include new affir-
mative requirements that address safety

and functionality across several prop-
erty attributes. These requirements are
designed to improve property resilience
and tenant safety. Previously, deficien-
cies in these areas would have resulted
in deductions from inspection scores,

but HUD is extending the date that point
deductions will start in physical inspec-
tion REAC scores for these new NSPIRE
affirmative requirements until Oct. 1. The
key areas of these affirmative require-
ments cover the following:

B Fire-labeled doors

B Electrical safety measures such as
GFCI and AFCI installations
Guardrails

HVAC system standards

Interior lighting

Minimum electrical and lighting
standards

Scope of extension. This extension
applies only to Public Housing and Mul-
tifamily Housing programs and doesn’t
alter HUD’s long-standing policy on
items that have traditionally been treated
as non-scored deficiencies, including
smoke detectors, carbon monoxide detec-
tors, handrails, and call-for-aid.

Flagged issues. While deficiencies with
regard to the affirmative requirements
won’t affect inspection scores, deficien-
cies in these areas will still be flagged
during inspections with a caret (1) sym-
bol. This visual indicator serves as a
guide for areas that need attention, even
though they won’t yet affect the proper-
ty’s overall score.
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NSPIRE’S AFFIRMATIVE REQUIREMENTS
FOR INSPECTABLE AREAS

Inspectable areas under NSPIRE include individual apartment units, non-residential
interior elements of the building, and the building’s exterior. The objective is to ensure
that all components within these areas are “functionally adequate, operable, and free
of health and safety hazards” as outlined in 24 CFR §5.703(a). Here are the affirmative
requirements for each area:

UNITS

(the interior components of a household’s apartment)

B The unit must have hot and cold running water in both the bathroom and kitch-
en, including an adequate source of safe drinking water in the bathroom and
kitchen;

B The unit must include its own bathroom or sanitary facility that is in proper oper-
ating condition and usable in privacy. It must contain a sink, a bathtub or show-
er, and an interior flushable toilet;

B The unit must include at least one battery-operated or hard-wired smoke detec-
tor, in proper working condition, in the following locations:

+ On each level of the unit;

- Inside each bedroom;

- Within 21 feet of any door to a bedroom measured along a path of travel; and

+ Where a smoke detector installed outside a bedroom is separated from an
adjacent living area by a door, a smoke detector must also be installed on the
living area side of the door.

B |f the unit is occupied by any hearing-impaired person, the smoke detectors
must have an alarm system designed for hearing-impaired persons;

B CO alarms in proper locations are required;

B The unit must have a living room and a kitchen area with a sink, cooking appli-
ance, refrigerator, food preparation area, and food storage area;

B For units assisted under the HCV or PBV program, the unit must have at least one
bedroom or living/sleeping room for each two persons;

B The unit must have two working outlets or one working outlet and a permanent
light within all habitable rooms;

B Qutlets within 6 feet of a water source must be GFCI protected;

B For climate zones designated by the Secretary through notice, the unit must
have a permanently installed heating source. No units may contain unvented
space heaters that burn gas, oil, or kerosene;

B The unit must have a guardrail when there is an elevated walking surface with a
drop off of 30 inches or greater measured vertically; and

B The unit must have a permanently mounted light fixture in the kitchen and each
bathroom.

INSIDE

(the common areas and building systems that can be generally found within the

building interior and are not inside a unit)

B At |least one battery-operated or hard-wired smoke detector, in proper working
condition, on each level of the property.
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B CO alarms in proper locations;

B Any outlet installed within 6 feet of a water source must be ground-fault circuit
interrupter (GFCI) protected;

B Guardrails when there is an elevated walking surface with a drop off of 30 inches
or greater measured vertically;

B Permanently mounted light fixtures in any kitchens and each bathroom; and

B The inside area may not contain unvented space heaters that burn gas, oil, or
kerosene.

OUTSIDE

(the building site, building exterior components, and any building systems located

outside of the building or unit)

B Outlets within 6 feet of a water source must be GFCI protected; and

B The outside area must have a guardrail when there is an elevated walking sur-
face with a drop off of 30 inches or greater measured vertically.
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Owner’s Lease Renewal Prevents
Nonpayment of Rent Eviction

n arecent case, a Section 8 owner

wasn’t able evict a nonpaying resi-
dent because the owner had renewed the
resident’s lease while the resident was
in arrears from a previous lease term.
According to a New Jersey trial court, the
owner’s decision to renew the resident’s
lease while there was unpaid rent con-
stituted a waiver of the right to evict the
tenant for nonpayment.

Lease Renewal, Rent Acceptance
When the owner sought to evict the res-
ident from her subsidized apartment for
nonpayment of rent accrued during a prior
lease term, the resident argued that the
owner’s decision to execute a new lease
agreement with her and the acceptance of
rent payments under this new lease meant
the owner had waived its right to evict for
past-due rent under the previous lease.
The court agreed with her that when an
owner renews a tenant’s lease and accepts
rent under the new lease, this action
demonstrates an intent to continue the
tenancy and effectively waives the right
to evict for nonpayment of rent under the
prior lease. The owner tried to argue that
federal laws mandated the lease renewal.
However, the court didn’t find anything
in federal law that overrides New Jersey

state law on waiver of eviction rights.

In fact, federal regulations state that
contracts between a PHA and the owner
of existing Section 8 housing units require
that “during the term of the lease, the
owner shall not terminate the tenancy
except for serious or repeated violation
of the terms and conditions of the lease,
for violation of applicable Federal, State,
or local law, or for other good cause. . .”
And nothing in the regulations expressly
prevents an owner from refusing to renew
a lease without good cause.

Takeaway

Carefully consider the implications of
lease renewals and rent acceptance. Exer-
cise caution when renewing leases for
tenants in arrears. Before entering new
lease agreements with residents in arrears,
seek legal advice to evaluate the potential
risks of waiving eviction rights. Entering
into a new lease and accepting rent under it
may bar eviction actions for prior nonpay-
ment. Remember that nonpayment of rent
is a valid ground for declining to renew a
lease, but owners must act promptly and
consistently to enforce their rights.

e NC Roseville Senior 2016 Ur LLC v. Howard,
October 2024
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Court Upholds Eviction

for Marijuana Use

n evicted resident sued the local

housing authority for discrimina-
tion and violation of due process. The
various claims against the PHA related
to two eviction attempts against the
former resident. One eviction attempt
was in 2021 and the other was in 2022.
The 2021 eviction was initiated after
the resident allegedly allowed a banned
individual into her apartment. The res-
ident asserted protections under the
Violence Against Women Act (VAWA)
as a victim of domestic violence. And
the 2022 eviction was based on her use
of medical marijuana in her unit, which
violated the housing authority’s poli-
cies, despite marijuana’s legal medical
use in the state.

Resident’s Marijuana Use
Violated Site’s Policies

The resident argued that she lacked
actual notice that marijuana use could
lead to eviction. However, the court
found that the housing authority had
provided ample notice through newslet-
ters and lease terms that the resident’s
marijuana use could lead to eviction.

The court also ruled against her
disability discrimination claim. She
claimed her eviction for medical mari-
juana use was discriminatory. The court
ruled that marijuana remains a federally
illegal drug, and federal law doesn’t
protect individuals engaging in illegal
drug use.

The resident also argued that the
housing authority’s inspection of her
apartment for pest control, during which
marijuana paraphernalia was observed
and photographed, was an unconstitu-
tional search. The court ruled that the
inspection was conducted with her con-
sent as outlined in her lease agreement.
And with respect to her claim that the

2022 eviction was retaliation for her
2021 legal defense and invocation of
VAWA protections, the court found no
evidence supporting this claim.

Takeaway

The housing authority’s consistent com-
munication of rules, especially with
regard to the prohibition of marijuana
use through newsletters and lease terms,
was crucial in defending the lawsuit
against due process and disability dis-
crimination claims.

Although some states permit mar-
ijuana use for medical or recreational
reasons, federal housing is based on
federal laws. At this time, marijuana use
is still prohibited by federal law. Feder-
ally, marijuana is considered a Schedule
1 substance, and for this reason, the
manufacture, distribution, or posses-
sion of marijuana is a federal criminal
offense. The use of “medical marijuana’
is illegal under federal law even if it’s
permitted under state law.

However, guidance from HUD shows
the nuances in laws that federal housing
projects are operating under. On Dec.
29,2014, HUD sent a memorandum to
all HUD offices regarding the use of
marijuana in multifamily assisted prop-
erties. The purpose of the memo was to
clarify HUD’s position regarding rent-
ing to applicants who use marijuana and
the treatment of current residents who
use marijuana.

For new applicants, the memo makes
it clear that owners of federally assist-
ed housing are required by the Quality
Housing & Work Responsibility Act
of 1998 (QHWRA) to deny admis-
sion to any household with a member
who is determined to be, at the time of
application, illegally using a controlled
substance as that term is defined by the

]
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Controlled Substances Act. In contrast to
the provisions regarding applicants, the
requirement of federally assisted housing
projects is different for existing tenants.
The memo makes it clear that current
users of marijuana, even if medically
prescribed, are not eligible for admission
to federally assisted housing. However,
the law “allows” the owner to terminate

occupancy, but it is not a requirement.
In this case, however, with this
particular housing authority, its clear,
documented policies and regular tenant
communication helped validate the resi-
dent’s eviction for medical marijuana use.

»  McVicker v. Muskogee Housing Authority,
October 2024
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HUD Publishes 2025 Operating
Cost Adjustment Factors

UD recently released its Operating

Cost Adjustment Factors (OCAFs)
for the 2025 fiscal year, effective Feb. 11,
2025. OCAFs aim to balance rent increas-
es with operational cost changes, helping
Section 8 owners remain financially sta-
ble while keeping housing affordable for
residents.

These adjustments are for proj-
ect-based assistance contracts issued
under Section 8 of the United States
Housing Act of 1937 and renewed under
the Multifamily Assisted Housing Reform
and Affordability Act of 1997 (MAHRA)
for eligible multifamily housing projects
having an anniversary date on or after
Feb. 11,2025.

Eligibility is determined by your HAP
contract. If the Rent Adjustment section
of your contract or plan of action refers
to OCAFs, you are eligible to submit an
OCAF request. Generally, properties that
have renewed under MAHRA are eligible
to submit OCAF rent adjustment requests.

The 2025 OCAFs can be found at
https://www.federalregister.gov/d/2024-
29016. For 2025, HUD established a
national average OCAF of 4.8 percent,
slightly lower than the 5.3 percent set in
2024. However, state-specific rates may
vary, reflecting localized cost trends. For
example, rates range at the state level
from 3.0 percent in Connecticut to 7 per-
cent in Louisiana.

How OCAFs are Calculated

OCAFs are annual tools for adjusting
rents in MAHRA contract renewals
under Sections 515 or 524. These factors
are calculated based on weighted chang-
es in the following expense categories:
wages, employee benefits, property
taxes, insurance, utilities, supplies, and
waste management. HUD derives these
weights from three years of audited
financial statements to ensure stability
and accuracy.

In previous years, HUD used indices
like the Producer Price Index (PPI) to
estimate property insurance costs. Start-
ing in 2025, the agency has shifted to
state-level data from audited financial
statements to better capture actual cost
increases. Also, this year, the update
better reflects rises in property insurance
costs. National indices often overlooked
sharp regional cost spikes, leaving some
property owners at a disadvantage.

By transitioning to audited financial
data, HUD now provides a more accurate
reflection of these expenses. In states
with fewer than 100 sites reporting data,
HUD uses regional averages. This change
is particularly beneficial for multifamily
properties in areas where insurance pre-
miums have surged dramatically.
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Sound Off on Climate Resilience
Measures, Property Insurance

HUD seeks to collect input through a recently released RFI.

UD is becoming increasingly aware

of the burden that increasing insur-
ance costs are placing on providers of
affordable housing. Unlike their mar-
ket-rate counterparts, these providers
cannot pass increased costs on to tenants,
leading some to reduce insurance cover-
age and delay repairs. These challenges
exacerbate the housing supply shortage
and threaten overall affordability.

HUD recently issued a Request for
Information (RFI) for comments from
housing providers and other stakeholders
on how HUD can increase the resilience
of residential properties to natural haz-
ards and extreme weather. The move
comes as public housing authorities,
multifamily property owners, and FHA
borrowers face increasingly costly prop-
erty insurance, reduced coverage avail-
ability, and other challenges.

The RFI can be found at www.federal-
register.gov/d/2024-30936. Commenters
will have until Feb. 28,2025, to provide
their input. Responses may be submit-
ted electronically through the Federal

eRulemaking Portal or by mail. This will
in turn help HUD come up with policies
that promote investment in resilience and
address the increasing financial burden
due to rising insurance costs.

The RFI seeks feedback on a range
of pressing issues, including questions
around the financial and resilience ben-
efits associated with property modifica-
tions that mitigate these risks. HUD seeks
to learn how such risk-mitigating modi-
fications would lead to reduced costs of
insurance or averted losses. HUD is also
exploring state and local incentives, such
as tax abatements or reduced insurance
premiums, that could create further incen-
tives for investments in resilience.

Another focus of the RFI is how to
overcome the barriers to affordable insur-
ance, as well as the potential benefits of
industry standards, data availability, and
successful community outreach. Com-
menters are invited to describe their expe-
riences with resilience measures taken,
especially on costs, benefits, and any
implementation challenges.
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