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you by a colleague, we’d love for 
you to become a subscriber. 

SUBSCRIBE TODAY to get direct  
access to exclusive content,  
updates, and insights tailored just  
for you – delivered straight to your  
inbox every month! Visit:  
www.commercialleaselawinsider.com 

Get Right to Perform 
Environmental Audit 
at Lease End
Minimize your risk of liability for  
any pollution a tenant causes.

P icture this scenario: Soil testing 
reveals that perchloroethylene 

(PERC), a highly toxic chemical used 
in dry cleaning that causes cancer in 
humans, is present on the property 
that you’ve leased to four different 
dry cleaning tenants over the past 20 
years. The PERC has polluted the 
groundwater, and the government is 
demanding that you undertake a cost-
ly cleanup. 

The good news is that you have 

legal recourse against the tenant or 
tenants that caused the pollution. The 
bad news is that you may not be able 
to determine exactly which of those 
tenants dumped the PERC. And that 
may leave you holding the bag for 
100 percent of the cleanup costs.  

The moral: Landlords must have 
some way to monitor the environ-
mental condition of the property 
so they can trace any pollution that 
occurs to the tenants who caused 

http://www.commercialleaselawinsider.com 
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it. One effective method for establishing 
accountability, according to a veteran New 
Jersey environmental attorney, is to ensure 
your lease gives you the right to perform 
an environmental audit just before (or 
after) a high-risk tenant vacates the space. 

Performed systematically, environ-
mental audits give you a snapshot of the 
property’s environmental condition at the 
moment each tenant moves out, enabling 
you to identify contamination and attribute 
it to the tenant that caused it. Result: You’ll 
be able to take immediate and proactive 
measures against tenants that cause pollu-
tion rather than having to chase after them 
years or decades later after you finally 
discover the damage. Here’s a look at the 
strategy and how to draft a lease clause to 
implement it.  

Negotiate Right to Conduct 
Environmental Audits
Commercial leases typically include 
language banning tenants from using or 
storing chemicals that are prohibited by 
state and federal environmental laws in 
the leased space. They also give landlords 

the right to sue for damages, as well as 
the right to perform periodic inspections 
to ensure tenant compliance with these 
restrictions. 

However, relying on use restrictions and 
inspection rights isn’t enough to protect 
you. Tenants may conceal the hazardous 
materials they use or introduce new toxic 
chemicals into the space at any time. That’s 
why you need to have a qualified con-
sultant, engineer, or other expert perform 
certain kinds of testing, sampling, or other 
evaluations to uncover environmental 
damage. 

“Unlike periodic inspections, environ-
mental audits aren’t a staple of commercial 
leases,” notes the New Jersey attorney. 
“Landlords must make a point of negotiat-
ing for environmental audit rights.”  

This may not sit well with all tenants. 
“While tenants generally appreciate a 
landlord’s long-term need to manage the 
environmental conditions of the property 
they own, undergoing an audit can be dis-
ruptive,” the attorney cautions. According-
ly, she suggests that tenants may push back 
on the issue. And if there are no clear audit 

RELYING ON USE 
RESTRICTIONS 

AND 
INSPECTION 

RIGHTS ISN’T 
ENOUGH TO 

PROTECT YOU.
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protocols in place, they may seek to deny 
the landlord’s auditor access to the space. 
So, it’s imperative to reach agreement on 
environmental auditing before the lease is 
signed.

The good news is that you don’t neces-
sarily need full environmental audit rights 
with every single tenant. Standard lease 
restrictions on use and storage of hazard-
ous chemicals and periodic inspections 
should be adequate protection when deal-
ing with tenants whose businesses don’t 
pose a high risk of environmental damage, 
such as a clothing store or an accounting 
firm. You should demand environmental 
audit rights only when leasing to business-
es those that pose a high risk of pollution 
or environmental harm. Keep in mind that 
the list of high-risk businesses is longer 
than you might expect, including not just 
manufacturing industries but also dry 
cleaners, warehouses, medical offices, fur-
niture makers, research labs, and marijuana 
and other agricultural growth operations. 

Strategic Pointer: Require all prospec-
tive tenants to give you a list of the chem-
icals and materials they intend to use or 
store on the leased premises. You can then 
use that list to determine whether you 
need environmental audit rights. 

Put 8 Protections in 
Environmental Audit 
Lease Clause
The other critical phase of the strategy is to 
ensure that the actual lease language gives 
you the protection you need to minimize 
risks of liability for the pollution that ten-
ants cause. While each situation is differ-
ent, like the Model Lease Clause below, 
your environmental audits clause should 
include eight key provisions. 

1. Landlord’s right to perform envi-
ronmental audit before lease ends. 
Timing is crucial. The ideal time to per-
form an environmental audit is after a 
tenant vacates the space but before the 
lease expires [Clause, par. a]. Once a 

tenant departs, you know it has done all 
the damage that it’s going to do; and if 
the lease is still in effect, you may still be 
able to make maximum use of all your 
remedies under the agreement. 

Example: Surrender clauses typically 
require tenants to leave the premises in at 
least as good a condition at the end of the 
lease as it was when they moved in, save 
for ordinary wear and tear. If the clause 
is still in effect, the landlord will be in 
the position to claim that pollution on the 
premises discovered during the environ-
mental audit constitutes a lease default.

Practical Pointer: If the tenant vacates 
on the day the lease ends or the post-va-
cate/pre-lease expiration window isn’t 
otherwise available, arrange for the envi-
ronmental audit to take place as close as 
possible to the lease termination date, the 
New Jersey attorney advises. Then do 
your own walk-through inspection imme-
diately after the tenant leaves and before 
the environmental consultant begins the 
audit to sniff out any obvious pollution or 
environmental damage that a lay person is 
capable of detecting. 

2. Landlord’s sole right to decide 
whether to do environmental audit. 
Having an audit right doesn’t necessarily 
mean actually having to use it in every 
single case. The important thing is having 
“sole discretion” to decide whether or 
not to go through with the environmental 
audit in each particular case [Clause, par. 
b]. If the tenant balks, compromise by 
agreeing to use that discretion “reason-
ably”; and if that’s still not enough, set 
out the specific factors you’ll use in exer-
cising your reasonable discretion, such 
as the nature of the tenant’s business and 
how long it occupied the space. 

3. Clarification that choosing not to 
audit doesn’t relieve tenant of lia-
bility. If you make the decision not to 
exercise your audit rights, you run the 

THE LIST OF 
ENVIRONMENTALLY 

HIGH-RISK 
TENANTS IS 

LONGER THAN YOU 
MIGHT EXPECT.
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risk that the tenant will seek to disavow 
any responsibility for pollution discov-
ered after it’s moved out. In addition to 
claiming it didn’t cause the pollution, the 
ex-tenant may argue that forgoing the 
environmental audit waived your rights to 
hold it responsible for subsequently dis-
covered environmental damage. 

To guard against this, the clause should 
say that your decision not to exercise 
your right to perform an environmental 
audit doesn’t affect your right to sue the 
ex-tenant for cleanup costs associated 
with the environmental damage the tenant 
caused [Clause, par. f]. 

4. Defined scope of environmental 
audit. Tenants may be reluctant to agree 
to an open-ended audit lest it turn into a 
fishing expedition. They may request that 
you insert language that defines the scope 
of the environmental audit and the kinds 
of tests and evaluations it will include. 
The exact details of the audit will depend 
on the nature of the space, the tenant’s 
use, and the environmental laws that 
apply [Clause, par. c]. 

5. Landlord’s right to select environ-
mental auditor. It’s important for the 
auditor to have proper credentials and 
experience to do the job right. So, insist 
on having the right to select the environ-
mental auditor at your sole discretion. If 
tenants insist on having a say in the selec-
tion process, specify the minimum quali-
fications a consultant or firm must have to 
be selected [Clause, par. d].

6. Clarification that tenant’s environ-
mental liability survives lease ter-
mination. Environmental auditors may 
miss damage that was apparent at the time 
of the audit; or materials that an auditor 
concluded were harmless may later get 
reclassified as toxic substances or pollut-
ants. In either case, you want to be able to 
sue the tenant notwithstanding the “false 
negative” results of the environmental 
audit performed at the end of its tenancy. 

So, specify that the tenant will remain 
liable for any environmental damage it 
may have caused while it leased the space 
regardless of what the auditor concludes 
and regardless of whether that damage is 
discovered after the lease expired [Clause, 
par. g].

7. Tenant duty to pay costs of envi-
ronmental audit. The cost of an envi-
ronmental audit of commercial property 
typically ranges from $3,000 to $10,000 
depending on the property’s size and 
location, audit complexity, and other fac-
tors. Our Model Lease Clause requires the 
tenant to pay the full costs of the audit, 
but you may have to agree to cost-sharing 
when negotiating with tenants that have 
strong bargaining leverage [Clause, par. 
e]. 

Another possibility is to structure 
cost-sharing on the basis of the audit’s 
findings. Thus, for example, tenants would 
pay a smaller or even no share when no 
environmental damage is found and a larg-
er share if the auditor does discover pollu-
tion, particularly if it recommends further 
tests to follow up on the initial results. 

8. Tenant duty to put environmental 
audit expense money into escrow. 
The New Jersey attorney recommends 
that you require the tenant to put money 
covering the costs of the environmental 
audit into an escrow account that you 
hold. Specify that any funds left in the 
escrow account after the consultant’s fee, 
testing, and other audit costs are paid will 
be returned to the tenant; however, the 
tenant must pay any excess amounts if the 
money in the escrow account isn’t enough 
to cover the costs of the environmental 
audit. 

Expect tenants to push back on this 
point, the attorney warns. “This is an 
important protection on which you should 
stand your ground,” she adds. “If conces-
sions are unavoidable, agree to a smaller 
escrow amount rather than giving up the 
escrow idea entirely.”

CONSIDER 
STRUCTURING 

COST-SHARING 
ON THE BASIS 

OF THE AUDIT’S 
FINDINGS.
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Require Tenant to Submit to 
Environmental Audit Before Lease Ends 
Standard commercial leases require tenants to comply with applicable environmental laws 
and refrain from using or storing hazardous chemicals or substances on the premises. They 
also give the landlord remedies for environmental offenses and damage that tenants com-
mit. However, there’s one key protection they often don’t include, namely, the right to have 
an environmental consultant audit the leased premises at the end of the term to detect the 
presence of such pollution. This can be a crucial right to the extent it enables landlords to 
not only discover environmental damage proactively but also determine which tenant is 
responsible for causing it. 

Here’s a Model Lease Clause prepared by an environmental attorney in New Jersey, where 
commercial litigation over contamination to leased property happens all the time. Ask your 
attorney to tailor it to your own situation and on the basis of the actual circumstances, 
including the tenant’s business and the location and size of the property.  

ENVIRONMENTAL AUDIT OF LEASED PREMISES
a.	 Landlord Right to Audit Before Lease Ends. Landlord shall have the right to conduct an environmental audit 

at the premises prior to the termination of the Lease and to enter upon Tenant’s premises to conduct such 
environmental audit. 

b.	 Landlord Right to Decide Whether to Audit. The decision whether or not to conduct the environmental audit 
provided for above shall be within the sole discretion of Landlord to make. 

c.	 Scope of Audit. The environmental audit provided for herein shall consist of such examinations, tests, 
inspections, sampling and sample testing, reviews, and other evaluations as Landlord shall in its sole discre-
tion determines to be advisable. 

d.	 Landlord Right to Select Auditor. The environmental audit provided for herein shall be performed by a con-
sultant of Landlord’s choice to be selected in accordance with Landlord’s sole discretion. 

e.	 Tenant Duty to Pay for Audit. Tenant shall be solely responsible for the payment of the conduct of the envi-
ronmental audit provided for herein. 

f.	 Failure of Audit Does Not Release Tenant from Liability. Failure to conduct the environmental audit pro-
vided for herein or, if such audit is conducted, failure to detect conditions attributable to Tenant or Tenant’s 
operations shall in no fashion be intended as a release of any liability for environmental conditions subse-
quently determined to be associated with Tenant or Tenant’s operations. 

g.	 Tenant to Remain Liable After Lease Ends. Tenant shall remain liable for any environmental condition(s) 
related to its operation regardless of when such condition(s) is/are discovered and regardless of whether or 
not Landlord conducts an environmental audit at the termination of the Lease, such that the obligations set 
forth in this clause shall survive the termination of the Lease. 

h.	 Escrow. Tenant shall deposit at the commencement of the Lease term $______ into an escrow account held 
by Landlord to defray the costs and expenses of the environmental audit provided for herein. Monies will be 
paid out of the escrow account for these purposes upon receipt of bills by Landlord. Any escrowed funds 
remaining in the escrow account after the payment of all costs and expenses associated with the environ-
mental audit shall be returned to Tenant. In the event that audit costs and expenses exceed the amount 
being held in escrow, Tenant shall pay any such excess costs and expenses immediately upon receipt of bills.

MODEL LEASE 
CLAUSE
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Get Right to Collect Rent Directly 
from Subtenant If Tenant Defaults
Put a clause in the consent agreement that all 
three parties sign.

Common scenario: One of your ten-
ants subleases its space to a sub-

tenant. The subtenant upholds its end of 
the deal by paying rent to the tenant on 
time. But the tenant doesn’t pay the rent 
it owes to you. 

Under a standard Consent to Sub-
lease agreement, you’ll have only one 
possible course of action: Sue the tenant 
for the unpaid rent. You’ll also be stuck 
with that option month after month, 
forcing you to waste your money, time, 
and energy filing lawsuits to collect rent 
that should be paid to you directly. And 
there’s no guarantee that the deadbeat 
tenant will even have the money to pay 
the judgment even if you win in court. 

Get Right to Bypass 
Defaulting Tenant
The good news is that there’s a way to 
avoid being locked into this situation 
of having to litigate for your rent each 
month. Simply bypass the defaulting 
tenant and get the rent directly from 
the subtenant. You can establish your 
right to do this by including a clause in 
the Consent to Sublease that you, the 
tenant, and subtenant all must sign to 
execute the sublease arrangement. 

How to Draft Clause
Like the Model Clause on p. 7, your 
Consent to Sublease clause should con-
tain three key provisions:

Landlord right to get rent from 
subtenant. First, specify that if the 
tenant commits a lease violation, you 
have the right to elect to receive the rent 
directly from the subtenant from then 
on [Clause, par. a]. 

Tenant to get credit. Next, state 

that the tenant will get a corresponding 
credit for the amount of rent that the 
subtenant pays on its behalf [Clause, 
par. b]. 

Landlord doesn’t assume tenant’s 
duties to subtenant. Collecting rent 
directly from a subtenant carries a 
potential legal risk—namely, that a 
court will find you responsible for pro-
viding the subtenant services you nor-
mally provide only to tenants and for 
which the tenant would be responsible 
under the sublease, such as heat, elec-
tricity, and parking. The clause protects 
you from this risk by expressly stating 
that accepting rent from the subtenant 
doesn’t mean that you’re assuming any 
of the tenant’s sublease duties, obli-
gations, or liabilities to the subtenant 
[Clause, par. c]. 

Negotiating the Clause
The Sublease Consent clause is legally 
sound, but will it fly? Yes, says the New 
York City commercial landlord attorney 
who drafted and has used the provision 
on numerous occasions. “Asking a 
tenant to comply with these provisions 
is perfectly reasonable,” he believes, 
especially given that the landlord is act-
ing in the tenant’s interests by accept-
ing the sublease. However, don’t be 
surprised if a tenant seeks to negotiate 
the clause. Potential tenant demands/
proposals to be ready for: 

	■ Limiting the clause to apply only to 
violations involving failure to pay 
rent, operating expenses, or other 
money owed; 

	■ Allowing the landlord to demand the 
rent from the subtenant only after 

PLUGGING 
LOOPHOLES
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the end of a specific notice period or 
cure period; and/or

	■ Requiring the landlord to stop 
dealing with the subtenant if the 
tenant cures the default (a reasonable 
demand that you can counter by 
specifying that the tenant must 
remain in good standing for six 
months after curing the default 
before you suspend direct dealings 
with the subtenant).

Subtenants may also weigh in. One 
common subtenant demand is language 
requiring the tenant to credit rent paid 
by the subtenant to the landlord against 
the sublease rent due. This should be 
acceptable to the landlord since the 
issue mainly affects the relationship 
between the tenant and subtenant.  

 
Here’s a Model Clause you can insert into a Consent to Sublease Agreement giving you the 
right to collect rent directly from a subtenant when a tenant who has subleased its lease 
doesn’t pay rent or defaults on another lease obligation. Speak to your attorney about adapt-
ing the provision to your own circumstances. 

LANDLORD OPTION TO COLLECT RENT FROM SUBTENANT
a.	 Landlord to Receive Rent from Subtenant. In the event Tenant breaches any of the terms and provisions of 

this Lease, Landlord shall have the right to elect to receive directly from Subtenant all sums due or payable 
to Tenant by Subtenant under the Sublease, and upon receipt of written notice from Landlord referencing 
this Section, Subtenant shall thereafter pay to Landlord any and all sums becoming due or payable under the 
Sublease. 

b.	 Tenant to Receive Corresponding Credit. Tenant shall receive from Landlord a corresponding credit for 
such sums against any payments then due or thereafter becoming due from Tenant. 

c.	 No Implied Relationship Between Landlord and Subtenant. Neither the giving of such written notice to Sub-
tenant nor the receipt of such direct payment from Subtenant shall cause Landlord to assume any of Tenant’s 
duties, obligations, and/or liabilities under the Sublease, nor shall such event impose upon Landlord any duty 
or obligation to honor the Sublease nor subsequently to accept Subtenant’s attornment.

MODEL 
CLAUSE
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RECENT 
COURT 

RULINGS

Email Exchange May Constitute Enforceable Lease 
Modification

What Happened: Construction delays 
forced a shopping center landlord and 
restaurant tenant to push back the com-
mencement date of the lease they signed 
in 2017 to Dec. 1, 2021. The tenants 
finally opened for operation in Sep-
tember 2022 and made all subsequent 
rent payments. However, the landlord 
claimed that the tenant was also liable 
for over half a million dollars in rent 
accruing from Dec. 1, 2021. Citing a 
July 2022 email exchange, the tenant 
argued that it wasn’t on the hook for 
that rent because the parties had agreed 
to change the commencement date. 
Even if there was such an agreement, it 
wouldn’t be enforceable, the landlord 
countered, based on the following lan-
guage from the lease: 

All negotiations, considerations, 
representations, and understand-
ings between Landlord and Tenant 
are incorporated herein and may 
be modified or altered only by 
agreement in writing between 
Landlord and Tenant, and no act 
or omission of any employee 

or agent of Landlord shall alter, 
change, or modify any of the pro-
visions hereof.

Ruling: The Florida court denied the 
landlord’s motion for summary judg-
ment—that is, judgment without trial on 
the basis of the pleadings. 

Reasoning: The lease clause barring 
oral modification didn’t make this an 
open-and-shut case, the court reasoned. 
“It is well- established that despite pro-
hibitive language, a written contract 
may be modified by parol where the 
oral modification has been accepted 
and acted upon by the parties in such 
manner as to work a fraud on either 
party to refuse to enforce it.” The email 
exchanges in this case created a genuine 
question about whether the sides had, in 
fact, reached a “meeting of the minds” 
on pushing back the lease commence-
ment date. As a result, the case had to 
go to trial.  

•	 Dania Live 1748 II LLC v. Saito Dania, LLC, 
2024 U.S. Dist. LEXIS 175527

Landlord’s Decision to Demolish Building at Lease  
End Doesn’t Relieve Tenant of Duty to Repair

What Happened: A landlord claimed that 
an office building tenant violated its lease 
obligation to perform repairs on the roof, 
HVAC system, foundation, and other parts 
of the property and sued for $32.5 million 
in damages. The tenant argued that the land-
lord didn’t have a legal case for damages 
since it was planning to demolish the prop-
erty anyway after the lease ended in 2025. 

Ruling: The Virginia court ruled in the 
landlord’s favor.

Reasoning: Even if the tenant’s alle-
gations were true, a landlord’s decision 
to demolish a building at the conclusion 
of a tenancy doesn’t relieve the tenant 
from its lease obligation to repair the 
building during the term of the lease. To 
the extent that repairing a building slated 
for demolition would result in econom-
ic waste, the tenant’s damages would 
be based not on the costs of the repairs 
necessary to undo the damage but on 
how much the tenant’s failure to make 
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the required repairs reduced the value of 
the property. But the case would have to 
go to trial to determine the truth of both 
propositions: that the tenant didn’t actu-
ally make the necessary repairs and that 

the landlord actually did intend to sell 
the building.

•	 Oakton Nla LLC v. AT&T Servs., Inc., 2024 
Va. Cir. LEXIS 156

Tenant Must Pony Up Unpaid COVID-19 Rent

What Happened: A landlord cut a 
break to a fitness center tenant that had 
to shut down during the COVID pan-
demic by allowing it to defer 2020 rent 
until Jan. 1, 2021. The tenant remained 
in its lease but never made any of the 
installment repayments. So, the landlord 
sued and won over $800,000 in damag-
es and interest. The tenant appealed.

Ruling: The California appeals court 
upheld the lower court’s ruling.

Reasoning: The tenant asserted a number of 
defenses, but the court shot them all down: 

	■ The force majeure clause in the lease 
didn’t excuse the COVID nonpay-

ments because it carved out “financial 
inability” and “lack of funds”;

	■ There was no frustration of purpose 
because the tenant was capable of 
performing its rent payment obliga-
tions under the lease but chose not 
to do so because performance was 
financially unfavorable; and

	■ The landlord didn’t violate the various 
lease warranties ensuring the tenant’s 
“right to be free of interference from 
operation by landlord” (emphasis 
added) because the government 
COVID closure orders didn’t consti-
tute interference by the landlord.  

•	 Los Portales Associates, LP v. Fitness 
International, LLC, 2024 Cal. App. Unpub. 
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INDEX

FEATURE ARTICLES

Features

•	 How to Ensure Your Fair Share of a Tenant’s Sublet Profits
•	 How to Create a Lease Arbitration Clause
•	 How to Negotiate for Including Capital Improvement Costs in Tenant’s CAM Charges
•	 Get 10 Protections When Restructuring Lease of Percentage Rent Tenant
•	 Limit Liability If You Can’t Deliver Timely Possession of Premises
•	 Require Tenants to Promptly Sign Lease Amendments Demanded by Lenders
•		 Make 15 Lease Revisions When Tenant Is a Legal Marijuana Business
•	 Ask 10 Questions Before Leasing to a “Legal” Marijuana Business
•		 NY Court Ruling Throws Wrench into Use of “Good Guy Guarantee”
•	 Don't Let Tenant Estoppel Certificate Delay Jeopardize Your Sale or Loan
•	 Set "Reasonable" Time, Place, Manner Rules for Free Speech Activities at Center
•	 How to Give Small Tenants “Key Player” Disability or Death Termination Rights

Drafting Tips

•	 Limit New Tenant's Sales of Items Subject to Existing Tenant's Restrictive Covenant
•	 Require Tenants to Notify You of Alleged ADA Violations
•	 Get Right to Make Tenant Execute Renewal as a Lease Amendment or New Lease
•	 Get Right to Make Tenant Execute Renewal as a Lease Amendment or New Lease
•	 Give Tenants Force Majeure Relief But Make 3 Key Exceptions
•	 Get Right to Take Direct Legal Action Against Defaulting Subtenants
•	 Give Desirable Tenant Early Termination Rights for Noxious Odors
•	 Get Right to Use Base Year Tax Reductions to Calculate Tenants’ Tax Increase Payments

Negotiating Tips

•	 How to Compromise on "Sunset Clause"
•	 How to Compromise on Permitting Non-Retail Uses in Shopping Center

Plugging Loopholes

•	 Cap Gross Sales Exclusions that May Generate Profit for Tenant
•	 Put a Cap on Gross Sales Exclusions that May Generate Profit for Tenant
•	 Get Extra Protection Against Tenant Use of Premises for Illegal Activities

Traps to Avoid

•	 Don't Agree to 'Keep' As-Is Space in 'Good' Condition

If you missed any 2024 issues of the INSIDER, just log on to our website, 
www.CommercialLeaseLawInsider.com. There, you can download PDFs of 
past issues from our Archive, or search for the following article titles:
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•	 Don't Agree to "Keep" As-Is Space in "Good" Condition
•	 Don't Fail to Specify Renewal Rent Amount or Process

DEPARTMENTS

Dos & Don’ts

•	 Coordinate All Lease Notice Agreements
•	 Don’t Lease to Government Tenants Until They Get Required Approvals
•	 Don't Leave Blanks in Printed Lease Forms
•	 Send Required Notices Even If Tenant Already Has the Information

Pop Quiz

•	 Does Waiver of Right to Offset Rent Also Waive Tenant’s Right to Terminate for 
Landlord’s Material Default?

•	 Is Landlord Liable for Criminal Attacks in Tenant’s Leased Premises?
•	 Is Landlord Liable for Third-Party Criminal Attacks that Occur on Tenant’s Leased 

Premises?
•	 Does Email Notice of Nonrenewal Satisfy Lease Requirement for Notice by Certified Mail?

Winners & Losers

•	 When Does Mutual Mistake of Fact Justify Rescinding a Lease?

RECENT COURT RULINGS

Owner Wins

•	 Court Pierces Corporate Veil to Hold Owner Liable for LLC’s Rent
•	 Out-of-Possession Landlord Not Liable for Injury to Tenant’s Worker
•	 No Medical Evidence Linking Negligent HVAC Maintenance to Tenant’s Rashes
•	 Tenant Still in Possession After Lease Expires Must Obey Terms of Original Lease
•	 No Bankruptcy Protection for Tenant of Terminated Lease
•	 Landlord's Misrepresentation Doesn't Entitle Tenant to Occupy Premises Rent-Free
•	 State COVID-19 Shutdown Orders Didn’t Violate Tenant’s “Quiet Enjoyment” Rights
•	 Tenant that Terminates Lease Early Must Repay Improvement Costs
•	 OK for Landlord to Lock Out Smoke Shop Tenant for Selling Prohibited Products
•	 Tenant's Failure to Carry Required Insurance Is Grounds to Evict
•	 Landlord Can Collect Attorneys' Fees from Guarantors But Not Tenant
•	 Landlord Can Evict Pet Boarding Business for Providing Grooming Services
•	 Payment & Acceptance of Holdover Rent ≠ Lease Renewal
•	 Allowing Illegal Cannabis Sales in Space Is Grounds to Evict Convenience Store Tenant
•	 Tenant in Chapter 11 Can't Assume Lease that Expired Before Bankruptcy Filing
•	 Failure to Satisfy Contractor’s Lien Costs Franchise Tenant Nearly $1 Million
•	 Not Negotiating Renewal Rent Increase Doesn’t Make Landlord Guilty of “Unclean Hands”
•	 Oral Lease Modification Doesn’t Get Good Guy Guarantor Off the Hook
•	 Physically Absent Tenant Can Still Hold Over After Lease Expires
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•	 Liquidated Damages Clause Is an Unenforceable Penalty

Owner Loses

•	 Bankrupt Tenant Needn’t File Formal Court Motion to Assume Lease
•	 Landlords Can't Challenge Constitutionality of Unenforced COVID Guaranty Nullifi-

cation Law
•	 Landlord Must Stand Trial for Negligence to Customers that Tenant Sexually Assaulted
•	 Landlord Can't Prove that Mall Tenant Failed to Maintain Food Court
•	 Post-Expiration Tenancy Is Month-to-Month, Not a Holdover
•	 Indemnification Clause Doesn’t Indemnify Landlord Against Its Own Negligence
•	 Does Street Closure Violate Restaurant Tenant's Right to Quiet Enjoyment?
•	 Compounded Late Fee Is an Unenforceable Penalty
•	 Lease Clause Waiving Tenant's Right to Jury Trial Is Unenforceable
•	 Subsequent Lease Amendments Nullify Ambiguous Guaranty
•	 Mutual Mistake Is Grounds for Rescinding Auto Repair Shop Lease
•	 Tenant Doesn't Have to Pay Tax Increase on Improvements that Benefit Only Landlord
•	 Assignor Not Bound by Lease Amendments Made After the Assignment
•	 Did Sewer Backups Give Tenant Right to Terminate for “Untenantability”?
•	 Tenant Not Liable for Accident in Parking Lot Under Landlord’s Control

MODEL TOOLS

Model Lease Clauses

•	 Keep Tenants from Deflating, Delaying Their Sublet Profits
•	 Limit Tenant Right to Sell Items Subject to Another Tenant's Restrictive Covenant
•	 Have Tenant Accept Duty to Provide Notification of ADA Violations
•	 Put Limits on Capital Costs Included in Calculation of CAM Charges
•	 Set Limits When Waiving Right to Bill Tenants for Old Costs
•	 Get Lease Protections in Case You Can't Deliver Timely Possession of Premises
•	 Get Tenants to Compromise on Office Uses in Shopping Center
•	 Make Exceptions to Tenant's Force Majeure Relief
•	 Require Tenant to Sign Lender-Requested Lease Amendments
•	 Revise Standard Lease Form When Leasing to a Legal Marijuana Business
•	 Get Tenant to Assign You Its Enforcement Rights Against Subtenant
•	 Give Tenant Early Termination Right for a Specific Nuisance from a Neighboring Tenant
•	 Use Reduced Base Year Tax in Tenant Tax Payment Calculations
•	 Set Limits on Small Tenant's "Key Player" Termination Rights
•	 Strengthen Lease Bans on Use of Premises for Illegal Activities

> Other Model Tools

•	 Take Tough Stand When Aiding Percentage Rent Tenants
•	 Set Reasonable Rules for Demonstration, Petitioning & Other Speech Activities


